
1

This is an Open Access article distributed under the terms of the Creative Commons Attribution  
License (http://creativecommons.org/licenses/by/4.0),

which permits unrestricted use, distribution, and reproduction in any medium,  
provided the original work is properly cited.

Article received: 01-02-2016.
Accepted for publication: 25-02-2016.

Address for correspondence: 

E-mail: alain.bery@wanadoo.fr

J Dentofacial Anom Orthod 2016;19:302
 © The authors

DOI: 10.1051/odfen/2018114

“Since people are unaware, they would not 
know how to recognize the diseases from 
which they suffer, how they occur, how they 
end, or how they are elevated or attenuated. 
However, it becomes easier when the infor-
mation comes from the mouth of a profes-
sional, especially since there is nothing that 
we can remember better than what we have 
suffered.” Even in his epoch, Hippocrates al-
ready stressed the need to inform patients. 

In the second half of the 20th century, the 
obligation to provide information was gradu-
ally imposed in health law, both as a result 
of changes in the doctor–patient relationship 
and due to the evolution of medical knowl-
edge. The concept of informed consent is 
part of the validity criterion of the care con-
tract. Thus, it seems necessary to respond to 
some essential questions concerning maxil-
lofacial surgery.
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ABSTRACT
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– A cause that justifies the undertaking.
As a consequence, a lack of consent 

nullifies the contract of care. The same 
shall apply if a minor or a disabled per-
son, acting alone, gives their consent 
to receive care.

According to article 1108 of the Civil 
Code, four conditions are essential for 
the validity of a contract:
– The obligatory consent of the party;
– Their capacity to the contract;
– Subject matter of the undertaking;

A civil contract is so-called because 
the practice of medicine constitutes a 
liberal profession. As a result, this con-
tract remains within the jurisdiction of 
civil courts. 

A synallagmatic contract gives rise 
to reciprocal and interdependent obli-
gations between parties. In the event 
of non-performance by one of the par-
ties, the other party may refuse to per-
form its role. 

A concluded intuitu personae is 
concluded according to the quality 
of the practitioner’s work and the 
faith that the patient has in them. 
Jurisprudence dictates that the prac-
titioner must personally fulfil their 
obligations. Some authors provide 
justification for a medical contract 
that is freely terminable by the intuitu 

personae who controls this contract. 
Lack of trust constitutes just cause 
for a break in relations. 

An onerous contract, (C. Civic Art 
1106) is one in which each party ex-
pects to derive an advantage from the 
contract. Therefore, it stands to reason 
that the practitioner must be remuner-
ated for their performance. However, 
free care does not preclude the exist-
ence of contractual relationships be-
tween the practitioner and the patient.

A consensual contract is perfect be-
cause of the exchange of consent and 
is not subject to any form of validity. 
There is no legal obligation to draw up 
a contract of care and a fortiori to sign 
it. However, it should be known that 
this serves as proof that the patient is 
informed and provides consent.

Under French law, there are two 
types of contractual obligation: an 
obligation of means and an obliga-
tion of result. In oral medicine, only 
the design and manufacture of pros-
thetics are subject to an obligation 
of result. It must also be pointed out 

that a certain number of obligations 
of means tend to shift toward obliga-
tions of results. These include the fol-
lowing: security, conformity, material 
vigilance, waste, sterilization, satis-
faction and improvement, therapeutic 
follow-up, and information.

WHAT ARE THE TYPES OF MEDICAL CONTRACTS?

WHAT MAKES A CONTRACT VALID?

WHAT ARE THE PRACTITIONER’S OBLIGATIONS?
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The surgeon’s liability is retained be-
cause he/she should have confirmed 
the prescription.

As soon as there is a new practi-
tioner, the patient falls under a new 
contract of care. This is what hap-
pens with treatment by orthognathic 
surgeons.

Cosmetic surgery usually indicates 
an obligation of means, which are 
called reinforced means. This is char-
acterized by the rule of proportionality 
between the risk of intervention and 
the significance of the defect. With 
smaller defects, less invasive treat-
ment is required and less means are 
required to ensure the patient’s safety. 

The Court of Cassation’s judgment 
of November 1st 1992 states that 

“The Court held that no fault could 
be attributed to the cosmetic sur-
geon following the placement of two 
breast implants. The disappointing 
result was due to the method itself, 
which remains statistically random 
and that the patient’s decision was 
well reasoned. Let us not forget that 
once a cosmetic procedure is per-
formed to completion, it is subject to 
VAT.”

IS THERE A LINK BETWEEN COSMETIC SURGERY AND AN OBLIGATION  
OF RESULT?

WHEN CAN A SHARED RESPONSIBILITY BE EVOKED?

We would like to touch on liability in 
solidum. We take as an example the 
case of an orthodontist who made 
an (erroneous) recommendation for 
 canine extraction and that of the re-
spective dental surgeon who has the 
capacity to perform surgical proce-
dures and proceeds with the surgery. 

SHOULD MULTIPLE REFERENCES BE GIVEN?

In case of treatment with orthog-
nathic surgery, it seems logical for us 
to think (after an accident during the 
procedure or with a poorly confirmed 
result) that if it were possible to 
choose another practitioner, these dif-
ficulties could have been avoided. We 
therefore consider that the patient is 
unlucky. In this case, if the  patient 

deems it desirable to have two other 
practitioners as  references, the role 
of the orthodontist is to advise the 
patient and then it is then up to the 
patient to make a choice. However, 
there is one restriction; it is advis-
able to consider how far away the 
surgeon is from the surgeon.
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L.1111-2 public health code (c.s.p.): 
“This information is the responsibility 
of all health professionals in accord-
ance with their authority and with 
the professional rules applicable to 
them. It can only be dispensed with 
in urgent cases or instances where 
informing may be impossible. This 

 information is delivered during one-
on-one interviews with the patient.” 
We must remember that since Janu-
ary 25th, dental assistants are now 
considered health professionals. 
Nevertheless, they are only author-
ized to relay the information previ-
ously provided by the practitioner.

WHAT INFORMATION MUST BE GIVEN?

The patient participates in the de-
cision-making concerning their health. 

L.1111-4 c.s.p.: “Everyone including 
the health professional must consider 
the information provided and rec-
ommendations given when making 
health-related decisions. The physi-
cian must respect the patient’s will 
after having informed them of the 
consequences of their choices.”

However, the patient’s decision is 
not a command; the practitioner still 
has the right to refuse to comply. It is 
so easy to say “In your case, I do not 
know what to do…”

L.1111-2, c.s.p.: “Everyone has 
the right to be informed about the 
state of their health. This informa-
tion concerns various investigations, 
treatments, or preventive actions 
that are proposed, their usefulness, 
their possible urgency, their conse-
quences, the normally predictable 
frequent or serious risks entailed as 
well as other possible solutions and 

the foreseeable consequences in 
case of refusal.” Let us emphasize 
here the need to inform the patient 
about other therapeutic possibili-
ties. To this end, the practitioner is 
professionally liable for any breach 
in the duty of providing information. 
The dental surgeon who did not in-
form their patient of the potential 
risks of dental fractures inherent to 

It is fundamental to remember L.1111-2, 
c.s.p., which states “The rights of minors 
or adults under guardianship are exer-
cised by those with parental authority or 
by the guardian. The persons concerned 
have the right to receive  information 
and to take part in the decision-making 
process in a manner appropriate either 
to the degree of maturity in the case of 
 minors or to their ability to use their pow-
er of discernment in case of adults under 
guardianship.” 

Consequently, it is not feasible to 
present the treatment plan without 
the presence of one or more parents.

WHO MUST INFORM THE PATIENT?

WHEN MUST THEY BE INFORMED?
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or related to this pathology and thus 
denied the patient the choice of early 
orthodontic treatment will be held 
accountable for damages incurred. 

In addition, the information must be 
more reliable and meticulous as the 
patient is fragile

HOW SHOULD INFORMATION BE PROVIDED?

According to L.1111-2, c.s.p., “In 
the event of a legal dispute, it is the 
duty of the professional or health-
care establishment to provide proof 
that the information has been issued 
to the person concerned under the 
conditions outlined in this article. 

This evidence may be provided by 
any means.” In such an instance, 
drafting a signed contract of care is 
invaluable. If one can provide proof 
by any means, the first gesture is to 
make a note of it in the medical re-
cord.

HOW IS THE NOTION OF CONSENT ANALYZED?

Informed consent can only be ob-
tained when the patient has received 
sufficient information.

Nonetheless, the first consent evi-
dently comes from the practitioner:

Article R4127-232 formerly (art. 28 
C. ethics): “Except in cases of emer-
gency and in the event of failure to 
fulfil humanitarian duties, the dental 
surgeon is always entitled to refuse 
care for personal or professional 
reasons provided that (1) it causes 
no harm to the patient and (2) the 
continuity of care is assured and all 
useful information is provided.” The 
dental surgeon can only exercise this 
right in compliance with the rules set 
forth in article 8. “Knowing when not 
to provide treatment is of course a 
good way to avoid litigation.” As for 
the patient’s consent, L.1111-4, c.s.p, 
“No medical procedure or treatment 
may be practiced without the free 
and informed consent of the person, 

and such consent may be withdrawn 
at any time.” Above all, “The consent 
of the minor or adult under guardian-
ship must be systematically sought 
to afford the ability to express their 
will and participate in the decision.” 

If the minor now has the right, ac-
cording to Article L.1111-2 paragraph 
5 c.s.p., to receive information and 
to participate in decision-making in a 
manner appropriate to their level of 
maturity, consent is required from 
those possessing parental authority.

“Parents involve the child in deci-
sions that affect them, depending 
on their age and maturity.” Thus, it is 
only the minor’s participation that is 
sought, and as such, parental consent, 
though required, only has legal value.

If the patient or their beneficiary 
agrees to a therapeutic procedure 
with orthognathic surgery, informed 
consent must be renewed with the 
surgeon.
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CONCLUSION
Jurisprudence does not control the 

law. It is therefore necessary to be 
very attentive to the decisions made by 
judges regarding the lack of information 
often mentioned for patients attracted 
by the prospect of compensation, par-
ticularly as it is with this breakdown in 
communication that litigation begins.

The healthcare professional will 
therefore take special care regarding 
the documentation of any medical 
file in which the details of each inter-
view will be disclosed. 

This information should be constant 
and regular throughout the contract 
of care.

It should be remembered that the 
information should be communicated 
to the patient in terms that can be 
easily understood and with a mini-
mum used of technical jargon.
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